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We agree with the government that this
case is controlling here,

Further, counsel for petitioner does not
contend that petitioner entered the Unit-
ed States by fraud or misrepresentation
nor was any evidence of this fact adduced
by petitioner's counsel from which that
conclusion may be inferred. Standing
slone, a familial relationship is insuffi-
cient. Immigration and Naturalization
Service v. Errico, supra, 385 U.S. page
224, 87 8.Ct. 473.

Accordingly, the decision of the Board
of Immigration Appeals is affirmed.

Affirmed.
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Proceeding on petition to review fi-
nal order of Board of Immigration Ap-
peals denying alien’s application for ad-
justment. of status to that of permanent
resident. The Court of Appeals, J.
Joseph Smith, Circuit Judge, held that
Immigration and Naturalization Service
should examine totality of evidence bear-
ing on application of husband and alien
wife for nonguota status of wife whom
husband, a United States citizen, had
married while alien was in United States
pursuant to privilege of voluntary de-
parture granted in a deportation proceed-
ing, even though husband died during
pendency of proceeding on application,
where groundless annulment suit by third

person had caused delay in acting on ap-
plication.

Order vacated, and cause remanded
for further administrative proceedings.

1. Aliens €=54(3)

Immigration and Naturalization
Service should examine totality of evi-
dence bearing on application of husband
and alien wife for nonqueta status of
wife whom husband, & United Sfates citi~
zen, had married while alien was in
United States pursuant to privilege of
voluntary departure granted in a depor-
tation proceeding, even though husband
died while proceeding on application was
pending where groundless annulment suit
by third person had caused delay in act-
ing on application. Immigration and
Nationality Act, §§ 245, 246(a) as
amended 8 U.S5.C.A. §§ 1255, 1256({a).

2. Aliens ¢=511; .
Attorney general has diseretion in

- determining what is to consiitute good

and sufficient cause to revoke his ap-
proval of any petition for nonguota sta-
tus and whether revocation of approval
shall oceur or be withheld in those cases
in which there is good and sufficient
cause for revocation. Immigration and
Nationality Act, §§ 245, 246(a) as
amended 8 U.S.C.A. §§ 1255, 1256(a).
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Before MOORE, WOODBURY * and
SMITH, Circuit Judges.

J. JOSEPH SMITH, Circuit Judge:

Early in 1964, while in this country
pursuant to a privilege of voluntary de-
parture granied by the Attorney General,
in a deportation proceeding following ad-
mission as a nonimmigrant visitor for
pleasure and subsequent unauthorized

* Of the First Cireuit, sitting by designation.
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acceptance of employment, Angela Vista,
an glien, married Anthony Pierno, a cit-
izen of the United States. She then
moved to reopen her deportation proceed-
ings and applied for an adjusiment of
status. Her husband filed a petition for
nenquota status, for her benefit, which
was approved on April 7, 1964. On April
28, a hearing on Mrs. Pierno’s applieation
for an adjustment of status was held. It
was agreed that she would appear for'a
medical examination and that a report
of further inquiry by the Service could
be entered into evidence ex parte, provid-
ed that it contained nothing adverse to
her, and that if it did contain any infor-
mation adverse to Mrs, Pierno’s interest
the hearing could be reopened without
formal notice, )

In July of 1964, Anthony Pierno’s son
filed an annulment action against Angela
and Anthony Pierno in New York Su-
preme Court. Further proceedings in
connection with her application for an
adjustment of status were stayed pend-
ing the outcome of the annulment action.
On December 16, the annulment action
wag dismissed on the merits. Seven days
later Anthony Pierno died. After a hear-

ing, the Special Inquiry Officer held “for

that reason alone [the death of Mr. Pier-
no], without consideration of other facts,
it is necessary to find that respondent
[Mrs. Pierno] dees not meet the mini-
mum statutory requirements for eligibil-
ity under the provisions of Section 2451
of the Immigration and Nationality Act.
Accordingly, for that reason alone, we
must deny her application * * *”

[1,2] Section 245(a) provides that
the Attorney General may adjust the sta-
tus of an alien, admitted as a nonimmi-
grant to that of an alien admitted for
permanent residence as a nonquota immi-

1. Section 243, 8 U.8.C. [1964 ed.] § 1255:
*“(a) The status of an alien, other
than an alien crewman, who was in-
speeted and admitted or paroled into
the United States may be adjusted by
the Attorney General. in lLis discretion
and under such regulations as he may
prescribe, to that of an alien lawfully
admitted for permanent residence if
{1) the alien makes an application for
such adjustment, (2) the aliem is eligi-
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grant if all of five specified conditions
are met. The only condition at issue in
the case at bar is that of visa availability.
‘Where an alien is already in this country,
no visa is actually issued. Regulation
2451 eguates ‘*‘visa availability” with
approval of a petition for nongquota sta-
tus. Such approval had been granted by
the Service in the case at bar. Yet, the
Service contends that the automatic revo-
cation of approval pursuant to Regulation
206.1(b) (2), when Mr. Pierno died, pre-
cludes the Service from granting Mrs.
Pierno’s application for an adjustment
of status. We disagree.

Section 206, under which the automatic
revocation regulations are promulgated,
provides:

The Attorney General may, at any
time, for what he deems to be good and
sufficient cause, revoke the approval
of any petition [for nongquota status]
approved by him * * #*

The section is permissive; it grants the
Attorney General diseretion in determin-
ing what shall constitute good and suf-
ficient cause and whether revocation of
approval shall occur or be withheld in
those cases where there is good and suf-
ficient cause for revocation. It should
not be interpreted to authorize the At-
torney General's wooden application of
rules for automatic revocation. In Stel-
las v. Esperdy, 388 U.S. 462, 87 8.Ct.
2121, 18 L.Ed.2d 1322 (1967), reversing
866 F.2d 266 (2 Cir, 1966), the Supreme
Court remanded the cause before it for
further proceedings before the Service
when the. Service applied s rule that
petition approval is automatically revok-
ed when the petitioning citizen-spouse
withdraws his petition. Regulation 206.1
tb) (L). See also, United States ex vel,
Stellas v. Esperdy, 366 F.2d at 272-274

ble to receive an immigrant visa and is

admissible to the TUnited States for

permanent residence, and (3) an immi-

grant visa is imnediately available to

him at the time his application is ap-

proved” * * *

The Alicns and Nationality litle of the
Tnited Stotes Code has been extemsively
amended since these proceedings were
commenced. § U.B.C. (1964).
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(Moore, J., dissenting). We can hardly
imagine that Congress would have in-
tended Mrs. Pierno to be deported as a
result of her husband’s death had he
been, for instance, a member of the
armed forces killed in action while the
status adjustment proceedings were
pending. Yet, such a result would follow
from the Service’s decision. The purpose
of placing such discretion regarding im-
migration in the hands of the Attorney
General, rather than having that field
governed by a detailed statute, is fo
give some flexibility in treating a myriad
of possible situations, Regulations is-
sued by the Attorney General should not
be so applied as to frustrate that Comn-
gressional intent. Deportation ought not
be based solely upon the death of Mrs.
Pierno’s husband; the Service should ex-
ercise its discretion and examine the to-
tality of the evidence bearing om Mr.
Pierno’s request for nonquota status. By
inordinate delay beftween approval of pe-
titions for nonguota status and adjust-
ment of status, many aliens could be de-
nied adjustment by the happenstance of
a spouse’s death.

The inguiry in connection with Mrs.
Pierno’s application for an adjustment
of status was stayed pending the an-
nulment suit brought by her stepson. If
the proceedings had continued in their
normal course, her status would most
probably have been adjusted before her
husband’s untimely  death. We doubt
that Congress intended aliens otherwise
eligible to the exercise of administrative
discretion to be deprived of the opporiu-
nity of remaining permanently in this
country as a result of groundless suits
brought by persons who are mnoi even
parties to the immigration proceedings.
In Mys. Pierno’s situation, the Service
should not rely upon her husband’s death
in order to deny her application for sta-
tus adjustment. Section 246(a) empow-
ered the Attorney General to revoke the
status adjustment of any person within
five years of that person’s status adjust-
ment, if it appears to the Attorney Gen-

~eral that the person was ineligible for

adjustment. This broad power need not
be expanded by delaying acting upcn an
alien’s application for adjustment, and
then relying upon the fact that his peti-
tion for nonqueta status has been auto-
matically revoked by some subsegquent
event. There is no need to hold that the
Government, ig estopped. See, e, g., Mos-
er v. United States, 341 U.S. 41, 71 S.Ct.
553, 95 L.Ed. 729 (1951). Where the
Service stays its inguiry waiting for
some fulure occurrence, such as annul-
ment here, whieh, if it occurs, will auto-
matically revoke its approval of a petition
for nonquota status, it may well in all
fairness refrain from relying upon an
occurrence which constitutes some other
independent ground for automatic revo-
cation under the regulation as drawn.
The Service must not be frustrated in its
duty fully to investigate the eligibility of
aliens secking to become permanent resi-
dents of this country. On the other hand,
the alien need not be penalized as a result
of events occurring during an unusually
long investigation which are totally unre-
lated to that investigafion. Under the
unusual circumstances here, as in Stellos,
supra, the Service may exercise the dis-
cretion given by the statute in spite of
the provision of the regulation purport-
ing to limit that discretion.

We do not know the period of investi-
gation which normally takes place be-
tween the approval of an alien’s pefition
for nonguota status and action upon the
alien’s application for adjustment of sta-
tus. We are informed that action would
probably have been completed prior tfo
Mr, Pierno’s death were it not for the
anmulment action, which was determined
by the state court to be groundless.
Since the Service relied solely upon Mr.
Pierno’s death and refused to exercise its
discretion after an examination of all
facts in its proceedings regarding Mrs.
Pierno’s application for an adjustment
of status, we vacate the order of the
Board ¢f Immigration Appeals and re-
mand the cause for further administra-
tive proceedings not inconsistent with
this opinicn.



