Case 2:06-cv-05702-SRC  Document 1-1  Filed 11/27/2006 Page 1 of 9

RECEIVED -CLERK

William M. Dellicato, Fsq. / By: ' U.S. DISTRICT CGU}%T
JEFFREY A. FEINBLOOM, ESQ).
E-mail: jeffrey@tbllp.com 20 NOV 27 A 1p: SU

Direct Dial: (212) 279-5299

Fax: (212) 643-8182
FEINBLOOM BERTISCH LLP
299 Broadway, Suite 1020

New York, NY 10007

Counsel for Petitioner

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
26 - Cf'7”"’2(5)€c)
OSSERRITTA ROBINSON, Civil No.
PETITIONER, Agency Case No.: A96 428 797
V.

PETITION FOR WRIT
MICHAEL CHERTOFF, Secretary, OF MANDAMUS AND
Department of Homeland Security; and COMPLAINT FOR
EMILIO GONZALEZ, Director, U.S. DECLARATORY AND
Citizenship and Immigration Services, INJUNCTIVE RELIEF

RESPONDENTS.
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PETITION FOR WRIT OF MANDAMUS AND COMPLAINT FOR DECLARATORY

AND INJUNCTIVE RELIEF ON BEHALF OF THE SURVIVING SPOUSFE OF
A UNITED STATES CITIZEN
Petitioner Osserritta Robinson challenges Respondents’ determination that, as a
matter of law, Petitioner lost her status as the “immediate relative” spouse of a United States
citizen when her citizen spouse was tragically killed while Petitioner’s immigration applications
were pending. Petitioner respectfully petitions this Court for injunctive, declaratory and
mandamus relief to compel Respondents and their subordinates to: (a) find that, as a matter of
clear statutory interpretation, Petitioner remains an “immediate relative” under section
201(b)2)A)(i) of the Immigration and Nationality Act of 1952, as amended (“INA” or “the
Act”), by virtue of her marriage to a United States citizen; (b) reopen and readjudicate the I-130
immigrant petition (the “Petition”) that was filed on behalf of Petitioner by her LS. citizen
spouse; and (c) reopen and readjudicate the [-485 application for adjustment of status to lawful
permanent resident (the “Application”) that Petitioner filed as the immediate relative spouse of a
U.S. citizen. Respondents’ denial of the subject immigration applications was a final and non-
discretionary agency action subject to judicial review. See Pinho v. Gonzales, 432 F.3d 193 (3d
Cir. 2005). Petitioner hereby alleges as follows:
| | JURISDICTION
1. This action arises under the INA, 8 U.S.C. §§ 1151, 1255. The Court has
jurisdiction under 28 U.S.C. § 1331, the Administrative Procedure Act, 5 U.S.C. § 701 et seq.,
the Mandamus Act, 28 U.S.C. § 1361, and the INA, Petitioner additionally seeks relief pursuant
to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq.
VENUE
2. Venue in this district is proper under 28 U.S.C. § 1391(e) because Petitioner

resides in this district. and no real property is involved in the action. Additionally, a substantial

part of the events giving rise to the claim occurred in this district in that the New Jersey District
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Office of the United States Citizenship and Immigration Services, an agency of the United States
Department of Homeland Security, was the office of Respondents that denied Petitioner’s

immigration applications.

EXHAUSTION
3. There are no administrative remedies available for Petitioner to exhaust.
4, There no administrative appeal of the deceased spouse’s Petition because the

Board of Immigration Appeals has held that it lacks jurisdiction under the administrative
regulations to review such a denial. See Matter of Sano, 19 1&N Dec. 299 (BIA 1985).

5. There is also no administrative appeal of the denial of the Petitioner’s Application
for adjustment of status. 8 CFR § 245.2(a)(5)(ii). Petitioner submitted a request for
Respondents to reopen and/or reconsider the denial sua sponte, but Respondents ignored and/or
failed to respond to such request.

6. While Petitioner may renew the Application in removal proceedings before the
Executive Office for Immigration Review ("EQIR"), initiation of removal proceedings is at
Respondent’s discretion, and Respondent has not elected to initiate removal proceedings against
Petitioner. As such, this is not a mandatory exhaustion requirement and it cannot be timposed on
Petitioner’s APA action. See Darby v. Cisneros, 509 U.S. 137 (1993). Furthermore, without an

approved immigrant petition, the law precludes a grant of adjustment of status to Petitioner.

PARTIES
7. Petitioner Osserritta Robinson is a citizen and national of Jamaica. She arrived in
the United States in January 2002 and thereafter fell in love with Mr. Louis Robinson, a citizen
of the United States. The couple were married in February 2003 and, shortly thereafter, Mr.
Robinson sponsored Petitioner for permanent resident status. While the Petitioner’s residency
application was pending, her husband was killed in a tragic accident. Respondents thereafter

dented the application solely on the basis that, by virtue of the citizen spouse’s untimely death,
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